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the information of its conscience, the court may hear petitions for 
and remonstrances against the granting of a particular license, but 
not necessarily, as it may act of its own knowledge; that the term 
"necessity" refers to the license to sell liquors, and, by the better view 
is to be considered in each case de novo, whether the application be 
for a new license or for a renewal ; that since the act is an act "to 
restrain and regulate" the sale of liquors and directs the court to 
"refuse" the license when it is not necessary, the burden is on the 
applicant to establish such necessity to the satisfaction of the judicial 
discretion of the court. 

R. M. G. 



Negligence — Liability of Water Companies in Case of 
Fire— It is a general rule of wide application that a municipality is 
not liable for property destroyed by fire on account of its failure to 
furnish an adequate supply of water. 1 When a municipal corpora- 
tion undertakes to furnish water to be used as a protection against 
fire, it acts in a governmental capacity, and is no more responsible 
for failure in that respect than it would be for failure to furnish 
adequate police service. 8 But a problem of much difficulty arises in 
relation to hydrant supply to a city for extinguishment of fires when 
there is a contract between the water-works and the municipality in 
which it is provided that a certain pressure shall be maintained. In 
a late case in the Supreme Court of Canada, 8 there was a suit by a 
householder in a municipality against the water company supplying 
the district, seeking to recover damages in' his own right for the 
failure to supply sufficient water to extinguish the fire which de- 
stroyed his premises. By its contract with the municipality the 
water company undertook to maintain a defined water pressure for 
fire purposes. The court held that no right of action arose out of 
such a contract in favor of the taxpayer. 

The great majority of American courts hold that the taxpayer 
has no direct interest in such agreements and, therefore, cannot sue 
in contract.* Neither can he sue in tort, because in the absence of a 
contract obligation to him, the water company owes him no duty for 
the breach of which he can maintain an action. 8 But in Kentucky, 
North Carolina and Florida the courts have reached a different con- 
fainter v. Worcester, 123 Mass. 311 (1877) ; Wendel v. City of Wheel- 
ing, 28 W. Va. 233 (1886). 

'German Alliance Insurance Company v. Home Water Company, 226 
U. S. 220 (1912). 

" Belanger v. Montreal Water & Power Co., 50 Can. Sup. Ct. 356 (1014). 
*Wainwright v. Queen County Water Co., 78 Hun, 146 (N. Y. 1894); 
House v. Houston Water Works Co., 88 Tex. 233 (1895) ; Thompson v. 
Springfield Water Company, 215 Pa. 275 (1906). 

•Nicherson v. Bridgeport Hydraulic Co., 46 Conn. 24 (1878); Fitch v. 
Seymour Water Works, 139 Ind. 214 (1894). 
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elusion. They hold that such a contract is for the benefit of the tax- 
payers, who may sue either for its breach or for a violation of the 
public duty which was thereby assumed. 6 The argument for the 
citizen is briefly put in a North Carolina case : 7 "There can be no 
real contention that the plaintiff, a citizen and taxpayer, and one of 
the beneficiaries in the purview of this contract cannot prosecute 
this action. He is the real party in interest. He is taxed with pay- 
ment of his pro rata of the annual rent. The town cannot maintain 
this action for the loss sustained by him by reason of the defendant's 
failure to perform the provisions of the contract. For this injury 
the plaintiff alone can sue. The same principle has been often 
affirmed, to wit, that the beneficiary of a contract, though not a 
party to it, nor expressly named therein, can maintain an action for 
a breach of such contract causing injury to him, if the contract was 
made for his benefit." One of the most forcible arguments to the 
contrary is contained in a leading Texas case : 8 "It is not true, that 
for every failure to perform a public duty an action will lie in favor 
of any person who may suffer injury by reason of such failure. If 
the duty is purely a public duty, then the individual will have no 
right of action ; but it must appear that the object and purpose of im- 
posing the duty was to confer a benefit upon the individuals com- 
posing the public." 

By far the most usual line of reasoning upon which the water 
company is held not liable, is that the citizen is not in any proper 
sense the beneficiary of the obligation on the part of the water com- 
pany to the municipality. 8 It has been attempted in several cases to 
base the action against the water company on the theory of tort, so 
as to avoid the difficulties incident to an action on the contract. But 
this theory has received little support from the courts. 10 It is to be 
noted, however, that the tort theory has been adopted by three 
States. 11 A dictum in Guardian Trust Company v. Fisher, 12 in the 
Supreme Court of the United States is to the effect that an action 
of tort lies against the water company, but a later case clearly shows 
the present position of the court to be to the contrary. 18 

•Paducah Lumber Co. v. Paducah Water Supply Co., 89 Ky. 340 (1889) ; 
Correll v. Greensboro Water Supply Co., 124 N. C. 328 (1899) ; Muggee v. 
Tampa Water Works Co., 52 Fla. 371 (1906). 

'Jones v. Durham Water Co., 13s N. C. 553 (1904). 

'House v. Houston Water Works Co., 88 Tex. 273 (1895). 

"Ukiah City v. Ukiah Water & Imp. Co., 142 Cal. 173 (1904); Allen & 
Curry Mfg. Co. v. Shreveport Water Co., 113 La. 1091 (1905). 

"Fowler v. Water Works Co., 83 Ga. 219 (1889); Fitch v. Seymour 
Water Co., 139 Ind. 214 (1894). 

"Fisher v. Greensboro Water Supply Co., 128 N. C. 375 (1901) ; Spring- 
field Fire Ins. Co. v. Graves County Water Co., 120 Ky. 40 (1905) ; Muggee 
v. Tampa Water Works Co., 52 Fla. 37i (1906). 

"Guardian Trust Co. v. Fisher, 200 U. S. 57 (1905). 

a German Alliance Insurance Co. v. Home Water Co., supra, note 2. 
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Some few cases seem to maintain that the citizens should be 
regarded as the sole beneficiaries of the contract, 14 but the difficulty 
of that view is that the performance was promised the municipality 
and was not by the terms of the contract to be made to citizens indi- 
vidually. It would seem that when the greatest latitude is allowed 
a person who is not a party to a contract to sue upon it as a bene- 
ficiary, there is still the condition that the plaintiff must be a direct 
beneficiary as distinguished from one who is merely collaterally or 
incidentally benefited. 16 If the performance by the water company 
in furnishing water for fire protection runs directly and physically 
to the inhabitant, then the water company may be liable both in con- 
tract and tort. On the other hand, if the performance runs directly 
and physically to the municipality alone, then the inhabitant is only 
incidentally and collaterally benefited and there should be no recov- 
ery in either contract or in tort. It is submitted that the latter view 
is the only sound one, under the facts of the principal case. While 
it is true that the water company is a public service corporation 
which might in fact enter the public calling of furnishing water for 
fire protection to the inhabitants directly, for use by the inhabitants 
in person, yet it has not in fact done so when it merely undertakes 
to furnish the city with water as a part of the equipment of the 
municipal fire department. The result may seem very violent when 
the inhabitant is not allowed to sue, but it would seem that the only 
way in which a default to the citizen could be worked out would be 
to show that the obligation created really runs to the citizens indi- 
vidually," but it is more obviously made to the municipality as an 
entity. 

G. W. K. 



Waters — Right to Protect Against Flood Waters — Urban 
Property — An interesting question arose in the recent case of 
Smeltzer v. The Borough of Ford City 1 as to the right of a property 
owner — in this case a municipality — to build a dike or embankment 
on his land to prevent the flood waters from a nearby stream from 
flowing over it. In the case mentioned the dike sought to be en- 
joined was not upon the banks of the stream, nor even upon the 
land of a riparian owner, but was located some three hundred feet 
back from the channel, and was within the borough limits of the de- 
fendant. The plaintiff's lot was across the stream and outside the 
borough limits. The effect of the embankment was to cause the 
flood waters to overflow the plaintiff's land during flood times to a 

"Terrell v. Louisville Water Co., 127 Ky. 77 (1907); Jones v. Durham 
Water Company, supra, note 7. 

" National Bank v. Grand Lodge, 98 U. S. 123 (1878) ; Ctandell v. Payne, 
154 HI. 627 (189S). 

•92 Atl. Rep. 702 (Pa. 1914). 



